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“THE HIGHEST REWARD that can come to a lawyer is the 
esteem of his professional brethren. That esteem is won in unique 
conditions and proceeds from an impartial judgment of professional 
rivals. It cannot be purchased. It cannot be artificially created. It can- 
not be gained by artifice or contrivance to attract public attention. 
It is not measured by pecuniary gains. It is an esteem which is born 
in sharp contests and thrives despite conflicting interests. It is an 
esteem commanded solely by integrity of character and by brains and 
skill in the honorable performance of professional duty. No mere 
manipulator or negotiator can secure it. It is essentially a tribute to a 
rugged independence of thought and intellectual honesty which shine 
forth amid the clouds of controversy. It is a tribute to exceptional 
power controlled by conscience and a sense of public duty,—to a 
knightly bearing and valor in the hottest of encounters. In a world 
of imperfect humans, the faults of human clay are always manifest. 
The special temptations and tests of lawyers are obvious enough. 
But, considering trial and error, success and defeat, the bar slowly 
makes its estimate and the memory of the careers which it approves 
are at once its most precious heritage and an important safeguard of 
the interests of society so largely in the keeping of the profession of 
the law in its manifold services.” 
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GOOD NEWS! 

Judge Harry M. Fisher of the Circuit 
Court, recipient of the 1951 Decalogue 
Award of Merit has returned, after several 
weeks of illness, to his duties on the bench. 








Decalogue Society Elects 


Paul G. Annes, President 


Hon. John Gutknecht, States Attorney, principal 
speaker at installation June 19, 1953. 

The Arrangements Committee in charge of 
the ceremonies of the annual installation of 
officers and newly elected members of our A 
Board of Managers announces that the prin- 
cipal speaker on this occasion will be Hon. 
John Gutknecht, States Attorney of Cook a> 
County, civic leader and noted educator. 

The installation will take place on Friday, 
June 19, in the Grand Ballroom of the Cove- 
nant Club. Luncheon will be served. 


Judge Samuel B. Epstein of the Superior 











Club, 10 North Dearborn Street. Members 
are invited to attend and learn of the 
activities of our Society. 

Members are welcome to make in- 
quiries about participation in committee 
work of their own choice. Luncheon 
optional. 
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DECALOGUE PROGRESS — 1952-53. 


By HARRY A. ISEBERG 





My term as President of The Decalogue Society of 
Lawyers is almost at an end and, while the pages of 
The Decalogue Journal chronicled faithfully the pro- 
gress of my administration, a recapitulation, I believe, 
is desirable. Above all I should like to acknowledge 
with deep gratitude the generous and consistent help 
of our Board of Managers. The past year has been an 
exacting one for me. I leave the office, however, in- 
debted to our organization for the opportunity to serve. 

As in former years, our Civic Affairs Committee, 
Elmer Gertz, chairman, was occupied with many prob- 
lems in the field of Civil Rights and Liberties. At the 
very beginning of this administration, we were con- 


_ fronted with the passage of the McCarran-Walter Immi- 


gration Act over the veto of President Truman. At 
the direction of our Board of Managers, this committee, 
authorized to work toward the repeal or revision of 
this act, submitted to the Platform Committee of the 
Democratic National Committee a plank, dealing with 
this subject. The Republican Convention was over 
before we could present it with a similar plank. It 
was extremely gratifying to find that the platform 
ultimately adopted by the Democratic Convention in- 
corporated our suggestions. We communicated with 
the Republican candidate, General Dwight D. Eisen- 
hower to inform him of our views, and received his 
assurance that he was in sympathy with our position. 


Member Max Swiren represented our Society along 
with other major Jewish organizations in this com- 
munity before the President’s Commission on Immi- 
gration and Naturalization. He set forth the basic 
arguments against the McCarran-Walter Immigration 
Act and made suggestions for its revision. 

With the convening of the 1953 Illinois Legislature, 
the Broyles bills, vetoed in 1951 by Governor Steven- 
son, were re-introduced. Our Society’s statement in 
opposition to these bills was sent to Governor Stratton 
and to each member of the House and Senate. The 
statement received widespread publicity in the metro- 
politan press. The Decalogue Society joined with ‘the 
Chicago Bar Association and other professional and 
civic groups in a full page advertisement in the 
Chicago Daily Law Bulletin urging the defeat of these 
measures. It would seem that our efforts, together 
with those of other organizations in this community 
have been no small factor in Governor Stratton’s 
withdrawal of support from these measures. 

In the field of equal job opportunities, the Civic 
Affairs Committee called a meeting of the leaders of 
the Republican party, members of our Society, in the 
hope of bringing about the passage of a fair employ- 
ment practice measure. We have given our support to 
the Illinois Committee for Equal Job Opportunities. 
It is too early to predict whether the current session 


of the Legislature will see the adoption of this measure, 
but its advocates seem optimistic. Whatever the out- 
come, we shall continue our labors in this important 
field. 

Our Society has embarked upon a new project the 
establishment of a library devoted to the amassing of 
materials dealing with civil rights and liberties. And, 
it is the indefatigable Chairman of the Civic Affairs 
Committee Elmer Gertz who has carried on in pursuit 
of objectives, I have, above here referred to. 

The Legal Education Committee, L. Louis Karton, 
Chairman conducted a successful series of lectures by 
prominent members of our Society, dealing with cur- 
rent legislation and court decisions. 

The Forum Committee, headed by Maynard I. 
Wishner, sponsored several forum programs on sub- 
jects of special interest. 

The Judiciary Committee, under Reuben S. Flacks, 
arranged a number of meetings dealing with proposals 
of the Joint Committee on the Judicial Article. After 
hearing Circuit Court Judge Harry M. Fisher, member 
of that committee, and following a meeting of our 
Board of Managers addressed by Louis A. Kohn, Vice 
Chairman of the Joint Committee, our Board voted 
to approve the proposed judicial article, with the 
recommendation however, that the method of selecting 
the lawyer members of the nominating committee 
should be written into the article itself to insure the 
participation by the legal profession at large in the 
selection of candidates. 

In the course of the year, we sponsored in cooper- 
ation with the College of Jewish Studies a course of 
eight lectures in Hebrew Law, conducted by Rabbi 
Abraham E. Abramowitz, a law graduate. The lectures 
were given in the light of Biblical, Talmudic and 
Rabbinic interpretations. The course was so well re- 
ceived by the membership that I recommend its con- 
tinuation under future administrations. 

A new project, a Great Books Course, was initiated 
under the leadership of member Alec E. Weinrob. The 
discussions were open to all members and their families 
and were well attended. I recommend that this project 
too be made a permanent part of our activities. 

In keeping with a long established practice, our 
Society was host to candidates for judicial office. On 
October 10, 1952, at a luncheon, the Democratic candi- 
dates presented themselves to the membership of the 
Society, and on October 24 the Republican candidates 
were our guests. : 

On December 5, 1952, the Society tendered a lun- 
cheon to Judge Joseph Sabath upon his retirement 
from the bench after forty years of service. Heads of 
fourteen bar associations were present at the speakers’ 
table in an unprecedented display of high regard of 
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the legal profession toward a veterean lawyer and 
judge. Virtually all the members of the local judiciary 
were in attendance. 

The Merit Award Committee, under the Chairman- 
ship of past president Oscar M. Nudelman, made a 
very popular choice in the selection for the 1952 
Award of Merit in the person of Governor Adlai E. 
Stevenson. The Eighteenth Annual Patriotic Dinner, 
held in the Grand Ballroom of the Palmer House on 
Washington’s Birthday February 23, 1953, was a huge 
success. Governor Stevenson accepted the award from 
member Congressman Sidney R. Yates before one of 
the largest gatherings at a Patriotic Dinner. Our choice 
was highly commended by public and communal 
leaders of both political parties. The presentation to 
Governor Stevenson was recorded by motion picture 
newsreels which were shown throughout the country. 
Excerpts of Governor Stevenson’s address were re- 
produced on a national television newscast. 


Inter-organization awards were presented to past 
president Samuel Allen, and L. Louis Karton. 


My thanks are due to the Arrangements Committee 
headed by first vice president Paul G. Annes, and his 
co-chairman, Elmer Gertz, for their tireless efforts in 
making this affair a huge success. I wish to express 
my sincere thanks to Roy I. Levinson, Harry D. Cohen, 
and Jack E. Dwork for their efforts and for their help 
in this traditional event. 

Earlier in the year, our Society was host to Professor 
Norman Bentwich, formerly Attorney General of 
Palestine and Professor of International Law at the 
Hebrew University. Professor Bentwich discussed the 
growth and development of the University’s Law 
School. He urged our Society’s assistance in enabling 
Israeli students to continue their studies. Upon ap- 
proval by our Board of Managers of Bentwich’s pro- 
posals, a committee was appointed for the implementa- 
tion of his suggestions. The Committee, The Decalogue 
Scholarship Fund for the Hebrew University Law 
School, is headed by Superior Court Judge Samuel B. 
Epstein, Nathan Schwartz executive vice-chairman. 
It will undertake to raise a sum of not less than $2500 
annually for the supplying of scholarships, textbooks 
for law students at the Hebrew University, and fellow- 
ships for Israeli students at American law schools. 
Dean Havighurst, of Northwestern University Law 
School, has indicated recently that his school will 
make available an annual fellowship for a deserving 
Israeli law student in cooperation with our Society. 

The Decalogue Journal, under the able editorship 

of past president Benjamin Weintroub, has come to 
be widely recognized as an important legal periodical. 
Several of its articles have been reprinted elsewhere. 
Mr. Weintroub deserves the praise of our Society for 
the time and effort he places at the disposal of the 
Journal. 
* The Decaiogue Diary and Directory prepared by 
past president Oscar M. Nudelman continues to fill a 
needed place in the offices of every member of our 
Society. 

I wish that I could command pages of space to ex- 


press my appreciation for cooperation rendered by the 

following committees and their chairmen. These are: 
CoMMITTEES CHAIRMAN 

Foundation Fund Nathan Schwartz 

House and Library Louis J. Nurenberg 


Insurance Max A. Reinstein 
Inter-Bar Council Carl B. Sussman 
Legal Aid Matilda Fenberg 
Membership H. Burton Schatz, 


Leonard Handmacher 
Speakers Bureau Alex M. Golman 
State Legislation Senator Marshall Korshak 
Placement and Employment Michael Levin 

I also wish to thank past presidents Maxwell N. 
Andalman, Oscar M. Nudelman, Samuel Allen, Archie 
H. Cohen, David F. Silverzweig. Board members, Judge 
Julius J. Hoffman, Bernard H. Sokol, Sam Golden, 
Solomon Jesmer, Saul Epton, Harry G. Fins, George 
M. Schatz, Morton Schaefer, and Leon M. Despres, 
for their cooperation and counsel. 

My special thanks go to first vice-president Paul G. 
Annes for his constant counsel. Few organizations are 
privileged to have as executive officers men of the 
social vision of our first vice-president. 

My hearty thanks to Judge Henry L. Burman for 
his services as financial secretary. To him as President 
of the Covenant Club we are especially indebted for 
making available to us again the faciltities of the 
club which we have enjoyed for many years. To 
Richard Fischer our executive secretary, and to Judge 
Harry Malkin for his devotion as treasurer of our 
organization. I wish to express my gratitude to mem- 
bers of our Society—members of the local Judiciary— 
for their consistent interest in the affairs of our 
Bar Association. 

As evidence of the important role The Decalogue 
Society of Lawyers has come to play in this community 
we have, this year, participated in many city wide 
affairs. We were one of the sponsoring organizations 
at the Memorial Program for the late Chaim Weiz- 
mann, held in the Civic Opera House. We also were 
one of the sponsors at the meeting marking the Tenth 
Anniversary of the Warsaw Ghetto uprising. Our 
Society co-sponsored the Sixtieth Birthday Anniver- 
sary of Dr. Abba Hillel Silver. We were one of the 
groups which presented a testimonial to Elizabeth 
Woods, head of the Chicago Housing Authority. Our 
Society received a special award for our activities in 
behalf of Israel industries. Our annual Golf Outing and 
Tournament at St. Andrews Country Club was again 
enjoyed by hundreds of our members, their families 
and friends. 

It is my humble opinion that our Society has pro- 
gressed during the past year in prestige and stature. In 
turning over the presidency to Paul G. Annes, I do 
so with the ‘confidence that the affairs of the Society 
will be in competent hands. The office of president of 
The Decalogue Society of Lawyers is a rewarding one. 
It affords a rare opportunity for service to the legal 
profession and the cause of Jewry. 
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DECALOGUE GOLF OUTING 
THURSDAY, JULY 16 


The Decalogue Society’s Nineteenth 
Annual Golf Outing and Dinner Dance 
is scheduled this year for Thursday, July 
16, at St. Andrews Country Club, West 
Chicago, Illinois. 

Reserve this date for an all day of 
recreation—open air and_ intra-mural. 
Bring your family, friends and clients. 
The committee in charge of this event 
promises to surpass all past records in 
making this outing outstanding in the 
annals of our Society. 

There will be available door prizes in 
abundance and special prizes for best 
performances in golf and other activities. 

Elmer Gertz is chairman and Bernard 
H. Sokol vice-chairman of this event. 











Society Favors Judicial Reform 


Resolutions approving the proposed draft of 
the Judicial Article of the Constitution of the 
State of Illinois as submitted by the Joint 
Committee of the Illinois State and Chicago 
Bar Association were adopted by our Society. 
We favor the creation of a truly independent 
judicial department, a consolidation and sim- 
plification of the court structure an expeditious 
and flexible method of appeals, and an im- 
proved method of judicial selection and se- 
curity of tenure. The Decalogue Society of 
Lawyers believes that Illinois should share in 
the widespread movement for judicial reform. 


The proposed plan for judicial selection com- 
bines the best features of the appointive and 
selective systems. It contemplates non-partisan 
nominating commissions, one half being law- 
yers selected by the legal profession. The So- 
ciety urges, however, that in the re-election 
process the method of nominating the lawyers 
members of the commissions should be spelled 
out in detail in the body of the article itself. 


Member of our Board of Managers, Reuben 
S. Flacks, is chairman of the Decalogue Society 
Judicial Article Committee. 


Judge Julius J. Hoffman 
Now On Federal Bench 


Member of the Board of Managers Judge 
Julius J. Hoffman has been named by President 
Eisenhower to fill one of the vacancies. in the 
U. S. District Court here, and has assumed 
his new judicial duties. He resigned from the 
Superior Court bench in order to serve on the 
Federal bench. He is the first person of the 
Jewish faith to serve in any of the U. S. Courts 
here since the death of Judge Samuel Alshuler 
in 1939. He carries with him the good wishes 
of the entire community. In token of this a 
group of lawyers presented him with a plaque 
as he retired as Superior Court Judge. 


Judge Hoffman is a native of Chicago, born 
on July 7, 1895, and was educated here, re- 
ceiving degrees from Lewis Institute and 
Northwestern University. He has practiced 
law with various Chicago firms since 1915, 
retiring from the general practice in 1936 as 
he assumed active duties as secretary, general 
counsel, board member and vice-president of 
The Brunswick-Balke-Collender Co. For three 
years (1933-36) he was a member of the faculty 
of Northwestern University Law School. He 
was formerly a member of the Illinois State 
Housing Board, co-chairman of Combined 
Jewish Appeal and vice-chairman of Finance 
Committee of Jewish Federation of Chicago 
for Michael Reese and Mt. Sinai Hospitals. He 
is a member of the American, Illinois and 
Chicago Bar Associations, receiving their ap- 
proval when he was nominated for the Federal 
bench. 


He was elected Judge of the Superior Court 
of Cook County in 1947. 


Since his election to our Board, on which 
he is serving his second term, Judge Hoffman 
has manifested a keen interest in the affairs 
of our Society. He presented our annual Award 
of Merit to Judge Harry M. Fisher of the 
Circuit Court. He served on the merit award 
committee which selected Adlai E. Stevenson, 
as the recipient of our 1952 annual award. 
In felicitating him on his assumption of new 
duties The Decalogue Society wishes him many 
years of fruitful service. 
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Points and Authorities in Recent Decisions in Illinois Probate Law 


By NAT M. KAHN 





Member Nat M. Kahn is editor of THE PROBATE AND 
TRUST QUESTION page of the Illinois Bar Journal. A 
member of the Board of Managers of the Chicago Bar 
Association, he is a frequent lecturer on Probate Law. 

The following summary is a condensation of a lecture 
delivered by Mr. Kahn before our Society on January 30. 


Recent decisions by Illinois Courts of Review in the 
field of Probate Law pose the usual interesting ques- 


tions that are always present in intricate human rela- . 


tionships that become more complicated by the death 
of some of the principal parties involved. 


There are no marked discernible trends that can be 
evaluated by these recent decisions. However, even 
though some of these decisions are not revolutionary 
in expounding new or novel principles of law, some of 
these principles have been applied to very unusual and 
unique facts, and Ilg vs. Ilg and Mimmack vs. McNulty, 
summarized below, are in this category. It is difficult 
to understand why these two important decisions were 
buried anonymously as abstract decisions, and not 
published in full. These recent decisions emphasize the 
axiom that the law is not a mathematical science, and 
that human relationships and problems cannot be 
measured by slide rules. 

This list of cases is not intended to be a complete 
analysis of recent decisions in the field of Illinois 
Probate Law. I but wish to bring home to the busy 
lawyer the crux of each decision. 


Ilg v. Ilg, 348 Ill. App. 546, 109 N. E. 2d. 362, (1st 
Dist. 1952) (Leave to appeal denied by IIli- 
nois Supreme Court.) (Abstract decision) 

Survivorship provision in partnership agree- 
ment whereby surviving partner becomes sole 
owner of entire partnership assets upon death 
of either party without requirement of com- 
pensation to estate of deceased partner upheld 
as a valid contractual stipulation. 

Mimmack v. McNulty, 348 Ill. App. 550, 109 N. 
E. 2d. 375, (1st Dist.) (Leave to appeal 
denied by Illinois Supreme Court.) (Ab- 
stract decision) 

The court awarded to the brother of the dece- 

dent his entire estate solely on oral evidence of 

witnesses who testified to the execution of a 

joint and mutual will where each brother gave 

the other his entire estate. Not a scrap of writ- 
ten evidence was produced to establish the 
execution of this joint and mutual will. It was 
never produced, and was presumed revoked 
by the first brother who died leaving a modest 
estate. There was no evidence that the surviv- 
ing brother had any property. A prior will ad- 


mitted to probate, giving the testator’s entire 
estate to a stranger, was superseded by this 
alleged later will. This case presents a danger- 
our precedent for unscrupulous persons to 
defraud strangers who are named as benefici- 
aries under wills of testators. 


In Re Estate of Carlson, 348 Ill. App. 464, 109 N. 
E. 2d. 461, (1st Dist. 1952) (No petition 
for leave to appeal to Illinois Supreme 
Court filed). 

Taxes become a lien against real estate on 

April 1st of each year. Owner on that day 

personally liable for their payment. Executor 

or Administrator of Estate of deceased owner 
ordinarily is under a duty to pay these taxes 
although no claim therefor filed against estate. 


Klouda v. Pechousek, 414 Ill. 75. Husband and 
wife owned real estate in joint tenancy. With- 
out the knowledge and consent of the wife, the 
husband before his death quitclaimed the 
premises to his six children by a prior marriage 
and the deeds recited that they were not to be 
recorded and not take effect “until my death.” 
The deed was manually delivered to one of the 
children of the grantor. The father retained 
possession and control of the real estate until 
his death. The Supreme Court held that (1) the 
unrecorded deed served the joint tenancy be- 
tween the husband and wife; (2) the actual 
delivery of the deed by the husband to one of 
his children was for the benefit of all and was 
equivalent to delivery to all his children named 
as grantees; (3) the effect of the language in 
the deed plus its delivery to the children and 


the retention of control over the property by 


the father was a reservation of a life estate in 
the property by him and a present grant of a 
future interest in the property to the children; 
(4) although the property was registered under 
the Torrens System, the word “recorded” in 
the deed was equivalent to “registered.” 


Krile v. Swiney, 413 Ill. 350, 109 N. E. 2d. 189, 
109 N. E. 2d. 189. 

Holds that, in view of various 1951 amendments 

to the Probate Act relating to dower, a surviv- 

ing spouse is now given a fee simple interest 
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subject to be divested if she claims dower. In 
the instant case, the surviving husband died 
within the period allowed for perfecting dower, 
but without having done so. It was contended 
that the surviving spouse at his death had no 
title to the land. The Supreme Court’s holding 
was directly to the contrary and the court held 
that the surviving spouse took a fee simple 
interest in the land, and since he died intestate, 
his interest descended to his heirs at law. 


Doubler v. Doubler, 412 Ill. 597, 107 N. E. 
2d. 789. 

The Supreme Court again emphasizes the ne- 
cessity of strict compliance of statutory re- 
quirements to create joint tenancies in personal 
property. A husband, in the presence of his 
wife, directed a bank official to write on the 
passbook of the husband’s sole account, im- 
mediately after the name of the husband, the 
name of his wife, and above both names the 
words “payable to either of them or the sur- 
vivor, with full survivorship rights.” No signa- 
ture card or written agreement to create a 
joint bank account with right of survivorship 
was ever signed at any time by the husband 
and wife. The court held that this attempted 
arrangement did not create a valid joint ac- 
count with right of survivorship. 


Wiik v. Hagen, 410 Ill. 158, 101 N. E. 2d. 585, a 
will contest, emphasizes the dangerous practice 
of persons other than the testator hiring an 
attorney to draw the will, particularly where 
the attorney is employed by the sole beneficiary 
named in the will, and the beneficiary also 
acted in a fiduciary capacity to the testator. 

Powell v. Weld, 410 Ill. 198, 101 N. E. 2d. 581, a 
will contest, contains a good discussion as to the 
type and phraseology of questions to be pro- 
pounded to lay witnesses asking their opinion 
as to the mental capacity of the testator after 
a proper foundation has been made as to the 
witnesses’ knowledge concerning the testator. 
In re Estate of Bird, 410 Ill. 390, 102 N. E. 

2d. 329. 

The Probate Court like any other court has 
inherent power to restore or substitute papers, 
files and records which have been lost or 
destroyed, so that a claim could be ordered 
filed nunc pro tunc. In this case the claim of the 
Illinois Public Aid Commission could not be 
found in any of the files of the court or re- 


corded in any of its records. The attorney for 
the Illinois Public Aid Commission made proof 
that he had actually filed the claim within nine 
months after the issuance of letters in the estate. 
A claim of the State of Illinois which is not 
based on revenue must be filed within the nine- 
month period of the Statute of Non-Claim. 
The state is in the same category as any other 
claimant in this respect. 


In Wurth v. Hosmann, 410 Ill. 567, 102 N. E. 2d. 
804, the court held that on the facts the proof 
was clear and convincing to award specific 
performance involving real estate when the 
plaintiff furnished adequate and sufficient serv- 
ices to support the oral promise of the decedent 
to leave the property by will to the plaintiff. 
The decedent during his lifetime, after these 
services were rendered, took unto himself a 
wife and caused the real estate in question to 
be transferred in joint tenancy between him- 
self and his spouse. Upon his death, the real 
estate was held to be impressed with a trust in 
favor of the plaintiff in consideration of his 
past services based on the established contract. 


Peck v. Drennan, 411 Ill. 31, 103 N. E. 2d. 63, 
emphasizes that the rule of irrevocability of 
joint wills is particularly applicable where they 
are made by husband and wife. The relationship 
of mutual trust and confidence imposed by the 
husband and wife status, and the love, respect 
for and faith which the parties have in each 
other, coupled with the fact of the joint execu- 
tion of the instrument, gives rise to the pre- 
sumption that the joint will was executed pur- 
suant to a contract or agreement between the 
parties. 

Harris Trust & Savings Bank v. Jackson, 412 

Ill. 261, 106 N. E. 2d. 188. 

Where a will or trust makes a gift to a person, 
or to his heirs if the latter is not alive, the 
heirs of such person may include strangers to 
the blood of the testator or donor contrary to 
his actual intention. Ordinarily the word 
“heirs” connotes intestacy. 

Tess v. Radley, 412 Ill. 405, 107 N. E. 2d. 677. 
Specific performance granted on oral contract 
to devise real estate in consideration of services 
rendered by adopted daughter to adopting 
parents. Another good example of clear and 
convincing evidence of the existence of the 
oral contract fortified by established services 





Page 8 


THE DECALOGUE JOURNAL 





June - July, 1953 





for many years by daughter. Presumption of 
gratuitous services by member of family over- 
come by proof of express contract. 

Kolze v. Fordtran, 412 Ill. 461, 107 N. E. 2d. 686. 

No greater mental capacity is required to make 

a trust agreement or a deed of voluntary settle- 
ment reserving a life estate than is required 
to make a will. 

Spencer v. Burns, 413 Ill. 240, 108 N. E. 2d. 413. 

Overrules Calamia v. Dempster, 344 Ill. App. 

503, 101 N. E. 2d. 611, and holds that under 
Sec. 12 of Probate Act the right of an illegiti- 
mate to inherit is now limited to a right to take 

only from his mother and from her lineal 
ascendants. Omission of language contained in 
previous repealed Administration Act that 
made an illegitimate the heir of “any person 
from whom its mother might have inherited, 
if living,” renders it difficult to reach any 
other result. 

Greiner v. People, 412 Ill. 591, 107 N. E. 2d. 836. 

Legacy to divorced wife of a decedent in 
furtherance of provisions of divorce decree 
pursuant to property settlement, not subject 
to inheritance tax. Divorced wife considered 
as a creditor and decedent’s will was means 
employed by him to pay debt created by decree. 

Redmer v. Hakala, 344 Ill. App. 25 (2nd Dist.), 

99 N. E. 2d. 831. Circuit Court will exercise 

jurisdiction and take over administration of 
estates, notwithstanding pending administra- 
tion proceedings in County Court, where ex- 
traordinary or unusual circumstances are 

presented. 

Strong v. Hodges, 344 Ill. App. 306 (2nd Dist.) , 

100 N. E. 2d. 667. The sole heir of a decedent 
who dies intestate can bar an action for wrong- 

ful death by giving his own individual release, 

and an administration has no cause of action 
for wrongful death of the decedent. 

Northern Trust Company v. Wilson, 344 III. 

App. 508 (1st Dist.), 101 N. E. 2d. 604. (Leave 
to appeal denied by Supreme Court) Surviving 
spouse’s share qualified for marital deduction 
computed after Federal estate taxes deducted. 
Johnson v. Mueller, 346 Ill. App. 199 (4th Dist.) 

104 N. E. 2d. 651. In citation discovery pro- 
ceedings, discretionary with court to permit 
respondent to testify in own behalf to prove 
title to disputed personal property. Trial court’s 
exercise of discretion in preventing respondent 


APPLICATIONS FOR MEMBERSHIP 
LEoNARD HANDMACHER and H. Burton ScHATz, 


Co-Chairmen 
APPLICANTS SPONSORS 
Leonard Ash Benjamin Weintroub 
and Oscar M. Nudelman 
Edgar A. Blumenfeld Harry D. Cohen 
Alan I. Boyer jamin Weintroub 
and Paul G. Annes 
Maurice M. Kaplan Benjamin Weintroub 
and Paul G. Annes 
Jacob Smolensky Norman Lesser 
and Louis Swidler 
ELECTED TO MEMBERSHIP 
Norman R. Bolotin Edward H. Levi 
Daniel Cahen Stanley H. Levin 
Allen H. Dropkin Sylvan N. Mack 
Arnold M. Flamm Erwin L. Martay 
Marvin Green Theodore R. Pickard 
Simon Horwitz Hyman A. Pierce 
Philip N. Hyman Albert G. Skar 
Alexander Kaplan Harvey Sussman 
Ear] M. Leeds Eliot R. Weston 
Herbert L. Wisch 





DISCRIMINATION 
The New York State Commission Against 
Discrimination upheld the use of the term 
“near churches,” or “near Christian Churches” 
and similar phrases in resort advertisements. 
The American Jewish Congress has claimed 
that such terms replaced “restricted” as a 
method of discouraging Jewish patronage in 

violation of New York State Laws. 


Israeli Justice at Annual Meeting 


Justice Simon Agranat, of the Supreme 
Court of Israel, was the principal speaker at 
the Decalogue Annual Election Meeting at a 
luncheon in the Covenant Club, Friday, May 
22. The Justice, a graduate of the University 
of Chicago Law School spoke on “The Legal 
System in Israel.” 








from testifying because of Section 2 of the 
Evidence Act (the Dead Man’s Statute) was 
proper. 

Kieckhefer v. Commissioner of Internal Revenue, 
(189 F. 2d. 118, 7th Cir.). An irrevocable 
vested gift of $3,000 in trust for the benefit of 
a minor until he becomes of age is not a gift of 
a future interest where the minor has the 
option to terminate the trust upon demand, 
and therefore the statutory annual exclusion 
of $3,000 of gifts to a person is applicable, and 
no gift tax is due. 
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In the following article, done at the invitation of the 
Editor, another member of our Society discusses the 
history, purposes and the significance of an important 
institution in which he takes an active interest. Al- 
ready published in the previous issues of THe Deca- 
LOGUE JOURNAL were contributions by our members 
dealing with The American Jewish Congress, Jewish 
War Veterans of America, The Jewish Labor Commit- 
tee and The Hebrew Immigrant Aid Society. 


The Board of Jewish Education 
By SAMUEL H. BASKIN 

Member Baskin, Vice President of The Covenant 
Club of Illinois is a member of the Board of Directors 
of the Board of Jewish Education. He is past president 
of the South Shore Temple of Chicago. 

At the southern fringe of the Chicago loop, 
at 72 East 11th St., stands a monument to the 
foresight of Jewish leadership in Chicago. This 
is the six-story Jewish Education Building, the 
center of Jewish cultural, and organizational 
activity. Within these walls are the offices of 
the Board of Jewish Education, the classrooms, 
the assembly halls, the art gallery, and the 
famous Leaf Library of the College of Jewish 
Studies. It is not only a house of learning, but 
also the home for social and cultural meetings 
such as celebrations of Jewish Book and Music 
Months, art exhibits, receptions for Jewish 
literary artists, Jewish festival celebrations for 
youth and adults, as well as many other activ- 
ities that have become integrated into the main- 
stream of Jewish life in America. Jewish or- 
ganizations representing a cross-section of re- 
ligious and cultural interests are housed in the 
upper stories. 

However, it is the activities of the Board of 
Jewish Education that is the nerve center of 
this building. In the early 1920’s, Jewish edu- 
cation was in a state of progressive depression. 
The schools were neglected, the teachers in- 
adequately trained, the classrooms unsanitary, 
and the textbooks, if any, antiquated. These 
were the days of the “cheder” and of the chas- 
tising ruler. . . . In 1923, the Jewish Charities 
of Chicago, created the Jewish Education Com- 
mittee, to co-ordinate, supervise, and te assist 
financially and pedagogically, the Jewish Re- 


ligious Schools. In 1926, the Jewish Education 
Committee was incorporated as a non-profit 
corporation known as the Board of Jewish 
Education of Chicago. In its quarter century 
of service, the Board has trained religious 
school teachers, and raised standards of instruc- 
tion and educational facilities. And through 
all these years, two members of the Chicago 
Bar, Judge Harry M. Fisher and Frank G. 
Marshall, president of the Board, have played 
a most significant part in the story of Jewish 
Education in Chicago. 


The activity of the Board includes the 
following: 


1. To act as an educational service agency, 
rendering educational help, supervising, and 
in some instances contributing financial subsidy 
to religious schools of all denominations: or- 
thodox, conservative, reform. While the Board 
guarantees the ideological autonomy of the 
affiliated schools, it provides opportunities for 
school faculty and lay members to exchange 
ideas at conferences, to participate in a pro- 
gram of in-service training for Hebrew and 
Sunday school teachers, in a child-study work- 
shop and in teachers’ conferences. The Board 
provides leaflets and posters to the schools, 
stimulates parents’ meetings and provides 
speakers on Jewish education. In 1951, ninety- 
six schools were affiliated with the Board, with 
an enrollment of over 17,000 children. 


2. Administers supplementary Jewish edu- 
cation with a High School in the Building 
where 105 students are enrolled to continue 
their Jewish education after Bar Mitzvah or 
Confirmation. 

3. Other activities include a Jewish Nursery 
department with training and placement of 
Nursery teachers and workshops, sponsoring 
of a Jewish Music Institute, a Jewish Youth 
League, Art Shows, and many festival cele- 
brations of Jewish content. Of particular sig- 
nificance are the Board-operated camps, Avo- 
dah and Sharon, where our youth find Judaism 
providing a fuller and richer life for them. The 
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Women’s Council of the Board of Jewish Ed- 
ucation has made an important contribution 
to these camps. 

4. Of special interest to members of the 
Decalogue Society are the College of Jewish 
Studies and the Leaf Library. The College is 
an institution of higher learning with an en- 
rollment of about 700 students. It affords a 
broad program designed to provide youth and 
adults with a better understanding of the Jew- 
ish culture and tradition. Courses are offered 
in Jewish history, Jewish folkways, customs, 
ceremonials and ethics, Biblical and Talmudic 
literature and the study of Hebrew and Yiddish 
languages. The more advanced ahd graduate 
courses include Talmud, Jewish philosophy, 
medieval and modern Hebrew literature. Bach- 
elor, Master, and Doctor of Hebrew Letters 
Degrees are conferred by the College to quali- 
fied graduates. Specialized departments for 
training of Hebrew and Sunday school teachers 
offer courses in progressive educational methods 
and stimulate youth leadership in the Jewish 
community. Leading American universities 
have recognized the academic standards and 
the distinguished faculty of the College. 
Courses in the Talmud and Jewish literature 
have been conducted in collaboration with the 
Decalogue Society, as well as Roosevelt Col- 
lege and other educational institutions. 

The Leaf Library, one of the finest Jewish 
libraries in the Middle West, numbers more 
than 30,000 volumes of Judaica and Hebraica 
books. Books in Hebrew, Yiddish and English 
cover practically every phase of Jewish history 
and culture. The library is open to the public 
at large, as well as to the students and faculty. 

The Board of Jewish Education and the 
College of Jewish Studies are the very founda- 
tions for the most fruitful and positive Jewish 
expression and creativity on the American 
scene. Here, all of Judaism unites to perpetuate 
the finest in Jewish living, so that succeeding 
generations can be enriched by the ideals and 
ethics of Judaism. 





MEYER L. CHERKAS 
-Meyer L. Cherkas was elected to the office 
of President of the Research Council for Cere- 
bral Palsy. The organization, has been raising 
funds towards the establishment of a research 
center at Michael Reese Hospital. 


COVENANT CLUB ELECTS 

Member of our Board of Managers, Judge 
Henry L. Burman of the Superior Court was 
re-elected President of the Covenant Club. 
Other members of the Decalogue Society 
elected to office were: 

Samuel J. Baskin, First Vice-President. 
Philip H. Mitchel, Master in Chancery Circuit 
Court, Secretary. Benjamin Weintroub, As- 
sistant Treasurer. 

Norman Becker, Benjamin F. Fohrman, 
Lewis D. Leavitt, Benjamin Nelson, State 
Senator 19th Senatorial District, and Nathan 
Schwartz were elected members of the Cove- 
nant Club Board of Directors. 





NORTHWESTERN LAW SCHOOL 
AND HEBREW UNIVERSITY 

Judge Samuel B. Epstein of the Superior 
Court, Chairman of the Decalogue Society 
Hebrew University Scholarship Fund is in 
receipt of the following letter from Dean 
Harold C. Havighurst of Northwestern Uni- 
versity Law School. 

“In the April-May issue of the Decalogue Journal 
I note an article concerning scholarships at the Hebrew 
University in Jerusalem and fellowships in American 
Law Schools for outstanding graduates of the Hebrew 
University. 

I would like to say that if the Decalogue Society 
should award a fellowship to a student for study at the 
Northwestern Law School, for 1953-1954, we are in a 
position to furnish an amount necessary to pay the 
tuition of such a student. The amount awarded by the 
Decalogue Society could then be used for living ex- 
penses here. I believe that we could probably do the 
same thing in future years if we are notified in 
sufficient time.” 





THE JEWISH LABOR COMMITTEE 


... It is the free, democratic instrument of the 
Je*’ish working people in this country and serves 
as the link between American and international 
organized labor and the Jewish community. To- 
gether with other leading organizations of Amer- 
ican Jewry, the JLC has participated in the fight 
of the American Jewish community against im- 
migration restrictions and for help to Israel. From 
its inception, it has been a patent force in ex- 
posing and opposing Communist infiltration in 
Jewish communal activities. 

MEMBER, SAMUEL H. HOLLAND 











TECHNICAL ADVISER 
Member of our Board of Managers, Miss 
Matilda Fenberg was appointed Technical Ad- 
viser to the Illinois Commerce Commission. 
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Recent Developments in Federal Taxation 
By PAUL G. ANNES * 





The year 1952 does not stand out for any 
large number of important developments in 
the field of federal taxation, either statutory 
or case law. Of the former, there was prac- 
tically a complete lull. The ony change of 
general interest was the increase in the in- 
dividual’s charitable deduction, from 15% to 
_ 20% of the adjusted gross income. Before ex- 
amining a few of the more meaningful cases, 
among the hundreds and hundreds decided 
each year, mostly by the Tax Court, mention 
should be made of the fact that during the 
past year there took place a reorganization of 
the Internal Revenue Bureau. What its effec- 
tiveness will be is a matter for the future; 
doubtless, personnel and administration will be 
more important than the mere outward changes. 

By way of a most general introduction, and 
as a comment on the decided cases during the 
past year, one may say that there is a con- 
tinuing trend to look at the economic realities 
and end-results of arrangements having tax 
consequences rather than at the mere formal 
compliance of such arrangements with tech- 
nical requirements of general law or the In- 
ternal Revenue Code. This applies particularly 
to the decisions of the Federal Circuit Court 
of Appeals, Second Circuit. 

Here are a few specific cases in several 
branches of federal tax law. 

PARTNERSHIPS 

Bunching of Income. Assume a partnership 
which has a fiscal year ending January 3lst. 
Partner A, who files his individual return on 
the calendar year, would therefore include in 
his 1953 individual return the income from the 
partnership for the year ending January 31, 
1953. If he should die in December, 1953, his 
Executor, when filing A’s return for 1953, 
would have to include not only the partnership 
income for the year ending January 31, 1953, 
but also all of the subsequent income to the 
date of death, thus bunching up almost two 
years income in one tax return, subjecting 





* A condensation of a lecture by Mr. Annes delivered 
before the Decalogue Society on March 20, 1953. 


that income to the higher tax brackets. To 
avoid that result, many partnership agreements 
provide that in the case of death of one partner, 
his legal representative may continue the part- 
nership until the end of the then current fiscal 
year. Where permitted under State law, such 
a provision has been sustained for federal 
income tax purposes by the Tax Court and 
several of the Circuit Courts of Appeals (3rd, 
5th and 8th). But the Second Circuit held 
otherwise in Commissioner vs. Waldman Estate 
—196 Fed. (2nd) 83 (Judge Learned Hand 
dissenting) . 

Trustee as Partner. The Revenue Act of 1951 
expressly permits a trustee to be a partner. 
That, of course, still leaves the revenue agent 
with the right in any particular case to question 
the factual reality of the trust and the partner- 
ship. Specifically, if a father transfers property 
in trust, appointing himself as trustee, and re- 
tains a great many rights and powers, the sum 
of those retained rights and powers may be 
held to negate the reality of the transfer for 
income tax purposes. 

The problem then is to become acquainted 
with the attitude of the Internal Revenue Bureau 
and of the Courts. The Bureau recently pub- 
lished its proposed Regulations on this subject 
(Fed. Reg—12/25/52), amending Regulations 
111, to “conform” to Sec. 304 Revenue Act of 
1951. The important provision in this respect 
is that “If grantor is Trustee, or if Trustee is 
amenable to will of grantor” the Treasury will 
examine all kinds of facts and circumstances 
in determining whether the “Trustee in a 
fiduciary capacity has become the real owner 
of the partnership interest.” An adverse de- 
cision means that the grantor is personally 
taxed with the income from that partnership 
interest. Just how the Bureau will apply this 
Regulation, and its acceptance by the Courts, 
the next few years will tell. It promises to be 
a fertile field for a new round of “partnership” 
uncertainty and litigation. For the time being, 
caution and careful reading of the Regulations 
is surely indicated. ; 
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CORPORATIONS 

Transferee liability of stockholders. Corpor- 
ation C is liquidated in 1951 and many of its 
stockholders realize long-term capital gains. 
During 1952 additional liabilities are asserted 
and determined against the corporation. A 
stockholder paying his pro-rata share of this 
obligation deducts this payment as a deduction 
from ordinary income. May he do so? The 
advantage is obvious. In Arrowsmith vs. 
Comm’r—344 U. S. 6 (11/12/52), the Supreme 
Court resolved the conflict on this question 
among the various Circuits and said “No”; 
since this liability, had it been known at the 
time of liquidation, would have reduced the 
amount of the long-term capital gain of the 
stockholder, it should now be treated as a long- 
term capital loss. 

Under-capitalized corporations. “Loans” by 
stockholders, particularly when made at or 
soon after the formation of a corporation, 
under whatever name or form, may be con- 
sidered under certain circumstances as “stock” 
of a corporation. The consequences are many 
and different. For example, the interest paid 
may not be deductible by the corporation; the 
loss of the Loan may be treated as a long-term 
capital loss, or its repayment as a taxable 
dividend. In such situations it is reasoned that 
the corporation is under-capitalized and that 
the “loan,” for tax purposes, is a euphemism 
for corporate capital funds. Bair vs. Comm’r., 
decided by the Second Circuit of the Federal 
Circuit Court on Nov. 7, 1952, presents a 
reasoned discussion of this class of cases. 


REAL ESTATE TRANSACTIONS 


Cancellation of Lease. Moneys received by a 
Lessee for cancellation of a lease are taxable 
as income from the sale of a capital asset. 

Security Deposits under a Lease. The usual 
provision in a lease is that if the security is 
- not applied to that purpose before some stated 
final portion of the term, it shall be applied as 
rent for the final months of the term of the 
lease. That makes the deposit taxable in its 
entirety as rent in the year when the deposit 
is made. August vs. Comm’r., 17 T. C. No. 139 
(1/14/52). But the arrangement may be such 


that portions of the deposit are returnable to‘ 


the lessee in stages in the latter years of the 
lease, the rent continuing to be paid by the 


lessee in the usual way. The practical result 
may work out just as in the case above cited; 
but the tax result is just the opposite, the 
deposit being considered only as security and 
therefore not taxable to the lessor when re- 
ceived. Mantell vs. Comm’r., 17 T. C. No. 137 
(1/14/52). 

Sale and Lease Back. One sells “business” 
real estate at a loss and simultaneously takes 
back a lease for 35 years. Is the loss deductible? 
The Treasury Regulations say “No;” that a 
lease for 30 years or more is considered prop- 
erty of a like. kind as a fee and therefore the 
sale and lease back constitute a tax-free ex- 
change, pursuant to I. R. C. Sec. 112 (b) (1)-1. 
A number of cases have upheld this Regulation, 
the latest among them, Century Electric Co. 
vs. Comm’r.—192 Federal (2nd) 155—8th Circ. 


Family Gifts and Lease Back. A parent op- 
erating a business conveys real estate used by 
the business as a gift in trust for his children 
to a trustee, who immediately leases this prop- 
erty back to the grantor. May the latter deduct 
the rental from his income? The Treasury has 
opposed this deduction quite vigorously in a 
number of cases, but has lost out in several of 
them. Skemp vs. Comm’r., 168 Fed. (2nd) 598 
—7th Cire.; Brown vs. Comm’r., 180 Fed. 
(2nd) 926. 

The Tax Court has tended to go along with 
the Commissioner. Armston vs. Comm’r.—12 
T. C. 539. The Second Circuit has now also 
come out in support of the Treasury’s view. 
White vs. Fitzpatrick—193 Fed. (2nd) 398. 
While the case is distinguishable on the facts, 
the reasoning of the Court is clearly contrary 
to the other Circuits cited above. It applies the 
rationale of the Clifford doctrine (Clifford vs. 
Comm’r. 309 U. S. 331), extending it from its 
original application in the case of taxability of 
income to the non-allowance of a claimed 
deduction. 

Holding-period of New Construction runs 
from date of completion of the improvements, 
not from the date of purchase of the Land. 
Paul vs. Comm’r. 18 T. C. No. 71. 


Taxability under a Contract to Sell. This 
kind of a transaction is to be distinguished from 
an installment sale which when it qualifies 
under the Code results in capital gain stretched 
out over a number of years in proportion to 
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the annual payments of the purchase price. 
But suppose one merely contracts to sell the 
real estate upon the payment of a certain 
portion or all of the purchase price, taking no 
note or evidence of indebtedness other than the 
contract, the title not passing in the meantime. 
N. J. Ennis vs. Comm’r. 17 T. C. 465 holds 
(2 judges dissenting) that the contract has no 
present determinable value and that therefore 
there is no realized gain until the cost amount 
is recovered, and then only as payments of the 
balance are received. If this decision were to 
be generally upheld it could be of much value. 
The reasoning of it, however, in the light of 
many parallel cases, is of doubtful validity. But 
the plan may well be worth trying; at worst, 
the taxpayer may be no worse off. 


MISCELLANEOUS 


Taxability of Embezzled Funds. Where an 
element of extortion was involved, the Su- 
preme Court in Rutkin vs. U. S., 343 U. S. 130, 
held the embezzler taxable. Clearly, the Court 


is limiting a contrary result in the Wilcox case, 
327 U. S. 404 (1946) to the facts in that case. 


“Kickbacks” were allowed as deductions in 
the case of Lilly vs. Comm’r., 343 U. S. 90, on 
the ground that to be disallowed the practice 
must be contrary to some clear national or 
state policy evidenced by some declaration of 
such policy, and that in these “opticians” cases, 
there was no such clearly stated policy. 


TREATMENT OF CAPITAL GAINS & 
LOSSES—SEC. 117J ASSETS 


The treatment of Long Term Capital Gains 
and Losses of individuals was changed by the 
1951 Revenue Act. The discussion defined and 
distinguished capital assets from 117j assets, 
giving common examples of each;—the two 
are often confused.—The table which follows * 
was distributed and a number of problems 
considered, illustrating its application. 





* Prepared by member Annes for DePaul Institute on 
Federal Taxation—1952—pp. 204, 205. 


1951 REVENUE ACT 
A—Treatment of Individual Capital Gains & Losses 











Col. 1 Col. 2 Col. 3 Col. 4 Col. 5 Col. 6 

Ex. Gross Income Net Long Term Net Short Term Gross Income Deduction Adjusted 
from Sources Cap. Gain Cap. Gain (or Loss) om Gross 
other than (or Loss) at (or Loss) at (to be added Gross Income 

Cap. Gains & 100% 100% to amt. in Income 
Col. 1) * 

I $25,000 $10,000 $15,000 $25,000 Less $5,000 $45,000 
I 25,000 20,000 —15,000 5,000 2,500 27,500 
Ill 25,000 —25,000 35,000 10,000 None 35,000 
IV 25,000 — 500 — 400 — 900 None 24,100 
Vv 25,000 —10,000 6,000 — 1,000** None 24,000 





* deduction = 50% of excess N. L. T. C. Gains over Net Sh. T. C. Losses 
** limit for one year—remaining $3,000 can be carried over 
NOTE: The 1951 Revenue Act increased the maximum effective rate on excess of net long-term cap. gains over 


net short-term cap. losses from 25% to 26%. 








B—Treatment of Long-Term Cap. Gains & Losses in Combination with Sec. 117(j) Gains & Losses 





Assume: 
Item 1. Long-Term Cap. Gains from Sale of Securities $30,000 
Item 2. Loss from Sale of Business Real Estate held for more than 6 months _12,000 
Results tax-wise: 
Re: 
Item 1. Long-Term Cap. Gain—taxable at not more than 26% $30,000 
Deduction under Sec. 23(ee) I. R. C. of 50% 
of Excess of Net Long-Term Cap. 
Gains over Net Short-Term Cap. Loss $15,000 
Item 2. Sec. 117(j) Loss—deduction can be offset against any income 12,000 27,000 
* Included in net income 3,000 


* Sullivan vs. C—17 T. C. 172 (2/29/52) 
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THE LAWYER AND THE 
JEWISH NATIONAL FUND 


A condensation of an address by Dr. Abraham 
Granott, Chairman of the World Board of Directors 
of the Jewish National Fund, delivered before The 
Decalogue Society of Lawyers, April 24, 1953. Dr. 
Granott, a former member of the Knesset is one of the 
signers of the Israel Declaration of Independence. 


The Jewish National Fund was created to serve as 
a trustee for the Jewish people in the redemption of 
the land of Israel. It is, in fact, the executor of the 
will of the Jewish people. The will to return to their 
historic soil, and there to rebuild a democratic com- 
munity which has much to contribute to the modern 
world. The Jewish National Fund was set up by the 
World Zionist Congress for this specific task—to re- 
deem the land and make it livable. It is not enough 
merely to purchase the land. It must be reclaimed in 
every sense. Rocky hillsides must be cleared, even the 
desert made to bloom. 

Toward that end we have struggled for 52 years. 
But despite these heroic efforts today only one-fourth 
of the land of Israel is redeemed or under cultivation. 
Vast portions remain in the hands of strange or un- 
friendly hands. Great stretches of rocky and nude 
hills challenge the ingenuity and the back-breaking 
toil of planners and workers. Today 80% of the agri- 
cultural products of Israel is grown on land which 
was redeemed by the Jewish National Fund. 

We live in an atmosphere of economic insecurity, 
largely because we cannot produce enough to feed 
our own population. Israel has an annual trade deficit 
of about $100,000,000. Over $70,000,000 of this—almost 
three-quarters—represents dollars that must be spent 
for the purchase of food. If we could grow this food 
ourselves—if we could produce for our own needs— 
you can see what a vast contribution we could make 
to the stability of this young nation. 

Such a task may seem overwhelming, but it does 
not deter us. We in the Jewish National Fund are 
today in the process of re-creating the rich soil of the 
Huleh region in the northern part of Israel, which 
after centuries of neglect has become a swampy, 
malaria-ridden section of the country. Millions of 
dollars are being poured into this task, but when it is 
accomplished it will represent a magnificent contribu- 
tion to the upbuilding of Israel. You people of Chicago 
are playing an important role in the Huleh redemption. 
One of your own citizens heads the company which is 
using its vast engineering skill to accomplish the 
redemption of the Huleh. I refer to Mr. J. R. Sensibar. 

What does the Huleh mean in terms of people and 
food? It has 60,000 dunams—approximately 15,000 acres 
—which, together with another 150,000 dunams of 
land which surrounds it—will be watered and fed by 
approximately 19 miles of irrigation ditches and canals. 
The enriched soil will yield 4 or 5 crops a year, and 
the vegetables and food grown on these 210,000 dunams 
will be equivalent to the annual needs of 210,000 
people. We in the JNF take great pride in the Huleh 
project, but we cannot rest on these laurels. 


We must think of the years ahead—and we think 
of the great body of Jewish lawyers in America who 
hold a key to this problem—perhaps the most im- 
portant key. It is in the hands of the lawyers of 
America to translate the great love and devotion 
which the Jews of America feel for Israel into the 
reality of support for Israel. It is possible for the 
lawyers of America to establish a pool of bequests, 
legacies and endowments which will yield several 
million dollars a year to help the Jewish National Fund 
carry out its tremendous responsibilities. 

It is with this in view that-we began, last year, the 
organization of a National Lawyers Committee for 
the Jewish National Fund. I am happy to report to 
you that in the space of this year almost 1,100 Amer- 
ican attorneys have voluntarily pledged themselves 
to recommend the Jewish National Fund as a bene- 
ficiary in the wills of their clients. These 1,100 men 
and women of the American Bar are now members 
of this National Lawyers Committee under the chair- 
manship of Congressman Abraham J. Multer. A con- 
siderable number of Chicago attorneys are represented 
in this group. 

We know that it is not always a simple thing for a 
lawyer to suggest the names of beneficiaries. But 
there are many ways of doing this. In many instances 
the client himself asks for suggestions or opinions as 
to institutional beneficiaries. What we ask you to do 
at such a time is to remind them that there is such a 
thing as the Jewish National Fund, and that it does 
represent the heartbeat of the basic problem in Israel. 

You will be interested to know that from wills, 
insurance and endowments, our income in the United 
States last year was $330,000. But when it is also 
known that this amount of money represented income 
from less than 100 wills and other documents, then it 
is simple to realize how we have, what you Americans 
call, “missed the boat.” If this activity among American 
lawyers had been begun 10 or 15 years ago, and 
alertly followed through, I have no doubt that our 
income from wills would be at least $2,000,000 a year 
at the present time. But the past is past. We are 
dealing with today, and we are dealing with tomorrow. 
We are trying to meet the great needs of tomorrow. 


There is one other phase of this which I know will 
be of interest to you. Some of you have clients who 
have already included the Jewish National Fund in 
their wills for substantial amounts. Chicago is noted 
for the part it has played in this department of our 
work. One of your highly respected Jewish families— 
the Smolers—hold the great distinction of having 
contributed the largest bequest in the United States 
to the Jewish National Fund. There is today in Israel 
a nachlah for a growing settlement which will carry 
the Smoler name into eternity. This is no cold monu- 
ment inscribed to a soul who has passed on. It is a 
living symbol of the love and the faith and the 
generosity of people for their own. 

I hope that those of you who are not now members 
of the Lawyers Committee for the Jewish National 
Fund will signify your intention of adding your names to 
the membership of this highly important organization. 
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A Congressional Code of Fair Conduct 
By JOSEPH L. NELLIS 





Member Nellis is practicing law in Washington, 
D. C. He is a former Associate Counsel, Senate Crime 
Investigating Committee and formerly Special Counsel, 
New York State Crime Commission. 


I. 


There is a mounting demand in Congress and 
elsewhere for the enactment of rules which 
would govern the hearings of Congressional 
committees, in terms of the Constitutional 
rights of witnesses and for the purpose of 
curbing the excesses of certain investigating 
committees which have exceeded the bounds 
of pertinency and propriety. The tempo has 
increased since August, 1951, when a Joint 
Resolution, introduced by Senator Kefauver 
and sponsored by sixteen Republicans and 
Democrats, for a “fair play” code was referred 
to the Senate Judiciary Committee and died 
with the end of the Eighty-Second Congress. 

In the current Congress, Senator Kefauver, 
along with Senators Morse (I., Ore.) and 
Lehman (D., N. Y.), has again introduced 
similar legislation in the Senate, and Rep. 
Keating (R., N. Y.) in the House. 

Congressional investigations are among the 
most important of legislative functions. Con- 
gress constantly needs factual and balanced 
information upon which rest decisions to legis- 
late or not to legislate. The investigative power, 
when properly exercised, is a protection against 
abuse of Government power; conversely, when 
improperly exercised, it is the epitome of the 
abuse of Government power. The legislative in- 
quiry is the most effective means known to our 
democracy of focusing public attention upon 
national problems. It is now history that many 
of our most beneficial reforms and changes in 
policy have had their roots in the aftermath of 
Congressional investigations. An instrument 
that portends so much good should not be 
allowed to be prostituted by “star chamber” 
methods or by the whims or fancies of indi- 
vidual legislators. 

It is a fact that at this moment committees 
of Congress operate their investigations and 





1S. Con. Res. 10, Feb. 10, 1953. 


hearings under as many rules of procedure as 
there are committees. Some committees, de- 
pending upon the type of inquiry and the 
personal inclination of the chairman and the 
members, have no rules of procedure at all. 
Others vote upon and create a complete set 
of rules in advance of the first hearing. Some 
provide for the right of a witness to have 
counsel. Others do not permit counsel to be 
present or, if counsel is present, he is not 
permitted to participate. In other cases, no 
witness may cross-examine other witnesses 
who have presented damaging evidence against 
him; some permit limited cross-examination 
through the submission in advance of questions 
to be asked by the chairman of the committee. 
Some rules provide that executive (private) 
hearings precede public questioning of wit- 
nesses. Other committees make it a practice 
to put the “raw material” on in a public hear- 
ing. Some committees allow broadcasting of 
hearings—others not. 

With the lack of uniformity in procedure 
above referred to, it is easy to perceive why 
there has been so much chaos, criticism, and 
conflict. Add to this the reluctance of courts 
to interfere with the legislative inquiry ? except 
where a specific case of invasion of Constitu- 
tional rights has been made out, and you have 
the basic causes of the conflict between the 
assertion of individual rights and the right of 


‘Congress to investigate. 


In my opinion, there need be only a minimum 
of such conflict, nor is it necessary to resolve 
it in derogation of either body of rights, if 
Congress will enact:for both Houses a set of 
rules of procedure binding upon all committees, 
whether Senate or House, standing or special. 

The mere substitution of uniformity and 
orderly procedure designed to produce truth- 
ful testimony, coupled with respect for Con- 
stitutional rights, as against the present status, 


2 Townsend v. U. S., 95 F. (2d) 352: “Within the realm 
of legislative discretion, the exercise of good taste and 
good judgment in the examination of witnesses must 
be entrusted to those who have been vested with 
authority to conduct such investigations. . .” 
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however, is not enough. There must be added 
to this a willingness on the part of legislative 
chairmen and committee counsel, as well as 
witnesses and their counsel, to follow the spirit 
and intent of the rules, since individual inter- 
pretation of these will do much to give them 
strength or make them nullities. 


II. 


The principal recommendations which have 
been made are directed to the gravest problem 
—testimony which results in character defa- 
mation, wherein the person accused has little 
or no chance to confront his accuser, or where 
retractions and explanations rarely catch up 
with the sensation of the accusation. To this 
end, in general, any person against whom a 
charge of illegality, impropriety, or in the na- 
ture of defamation has been made should have 
an ample and, insofar as possible, a concurrent 
opportunity to make a statement in his behalf 
or cross-examine his accuser. Thus, if a person 
is identified and believes that such testimony 
or comment, made by a committee member or 
counsel, adversely reflects upon him, he should 
be permitted to file a statement under oath 
which would become part of the same record 
or to personally testify under oath immediately 
after the adverse testimony or comment is 
given, and be given an opportunity to cross- 
examine and call witnesses in reasonable num- 
ber in his behalf.’ 

Efforts in the Senate revolve more closely 
around the broader aspects of the problem. 
There, efforts are being made to resolve prob- 
lems in addition to those of a witness against 
whom derogatory material has been lodged. 
Thus, the Resolution now pending‘ in general 
provides: 

(1) Advance notice to a person or organiza- 
tion against whom derogatory information is 
proposed to be presented at a public hearing. 

(2) No derogatory information about a per- 
son or organization shall be presented in public 
hearing unless same shall have been heard in 
executive hearing and a majority of the com- 
mittee votes to make it public. 





8 This is the essence of Rep. Keating’s proposal, Feb. 
13, 1952, 82nd Congress, 2nd Session. 


4 The eleven basic points made herein are the essence 
of the Kefauver-Morse proposals in S. Con. Res. 10, 
83rd Congress, Ist Session, Feb. 10, 1953. 


(3) Any person adversely affected shall have 
the right of counsel, be given opportunity to 
present evidence immediately after the deroga- 
tory material is presented, cross-examine, sum- 
mon a reasonable number of witnesses in his 
behalf, file a rebuttal statement which shall be 
made part of the record. 

(4) The Constitutional claim of privilege, if 
validly asserted, shall be respected. 

(5) Private affairs of individuals shall not 
be investigated, except upon majority vote of 
the committee that such are relevant to the 
inquiry. 

(6) Persons shall not be required to testify 
as to their political or religious beliefs, except 
under majority vote where such is voted to be 
relevant to the inquiry. 

(7) Until a majority and minority report, if 
any, is filed, no member of the committee shall 
make derogatory statements about a witness, 
and such report shall be kept confidential until 
officially released. 

(8) Minority reports shall be filed simul- 
taneously with any majority reports in investi- 
gations into the private affairs of citizens. 

(9) Where a committee report makes de- 
rogatory statements about persons or organiza- 
tions, the evidence upon which such statements 
are based shall be made public simultaneously. 

(10) All media of public information shall 
have access to public hearings. This includes 
radio and television under circumstances where 
the apparatus used will not frighten, distract, 
or physically annoy witnesses. 

(11) A witness who objects to being televised 
or broadcast shall be heard with these devices 
turned off. 

It will be readily seen that the current 
proposals discussed above are not all-conclusive 
and do not resolve all the conflicts. But they do 
make a good start in the right direction, and, 
if followed up by the comprehensive proposals 
now being studied by various bar associations 
and similar groups of lawyers, a great step 
forward will have been taken, in which neither 
the rights of individuals nor the acknowledged 
right of Congress to have factual information 
will suffer any setback. 

Fundamentally, the legal implications of 
Congressional investigations have mushroomed 
into prominence and concern because the 
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“common law” of such inquiries has never 
been codified. No one would try to impose 
rules followed in our courts for Congressional 
bodies, but such rules without question have 
protected the rights of defendants, witnesses, 
and the public alike to a degree never experi- 
enced by the courts in the days when procedure 
there was governed by common law. Admin- 
istrative agencies, too, now operate under a 
code of procedure. Similarly, in the legislative 
inquiry field, the pressing need of our time is 
for a codification of the best of what may be 
called the common law of committee procedure, 
coupled with the beneficial new rules designed 
to meet the challenge of our difficult times and 
modern media of communication. 


As in the case of all great reforms in our 
history, the lawyers, teachers, educators, and 
statesmen of our country must exercise their 
influence in obtaining passage for uniform rules 
of “fair play” in the Congress. These leaders 
cannot wait for history to take its course. The 
committees of Congress, which have a legit- 
imate and highly necessary function to perform, 
must not be permitted to become the modern 
prototypes of Torquemada’s inquisition, with 
the resulting decay in all the values we hold. 


III. 


A final word needs to be added concerning a 
companion measure that ought also to receive 
wide support from the bar and the public at 
large. I refer to the need for a new statute on 
the subject of immunity for witnesses who 
claim the Constitutional privilege against self- 
incrimination. 

Under the present law® no evidence given 
by a witness before a Congressional committee 
may be used against him in a criminal prose- 
cution, except for perjury committed in giving 
testimony. The purpose of this and similar 
“immunity” statutes is to induce the giving of 
testimony rather than subjecting the witness 
to a contempt citation. 

The protection of such statutes must be 
coextensive with the Constitutional provision.® 
Thus, the Fifth Amendment does not deprive 





5 Sec. 634, 28 U. S. C., Rev. Stat. Sec. 859, as amended. 


6 Counselman v. Hitchcock (1892) 142 U.S. 547: “Leg- 
islation cannot detract from the privilege afforded by 
the Constitution.” 


Congress of the right to compel the giving of 
self-incriminating evidence provided complete 
immunity is also accorded. But the trouble is 
that the courts have never finally settled the 
question whether the immunity statute now 
in effect is a substitute for the immunity un- 
questionably provided by the now-famous 
phrase: “I refuse to answer on the ground it 
may tend to incriminate me.” 

Here, again, we badly need legislative clarifi- 
cation. We need a statute which provides that, 
upon claiming the Constitutional privilege, a 
witness may be granted immunity from federal 
prosecution by the committee’s majority vote 
upon the record as to all or any part of the 
subject matter relating to the question against 
which the privilege claim is made, thus secur- 
ing in exchange vital testimony which is now un- 
available because of the legal doubts attendant 
to the present statutes. The proposed code for 
fair hearings would benefit by the simultaneous 
enactment of a new Congressional immunity 
statute, because witnesses who took advantage 
of it would testify directly to the facts, leaving 
no room for the unfair innuendos sometimes 
drawn from refusals to testify. 

The question may well be asked: Why should 
anyone oppose these reforms? Legislative in- 
quiries, say the opponents, are not trials; there- 
fore there is no need for “courtroom” rules. 
But, in the public mind, investigations have all 
the trappings of a trial, and a witness unfairly 
treated can be held up to ridicule, loss of job, 
reputation, his family, and friends. This is 
greater punishment than a court can impose. 
Legislative inquiries cannot be hamstrung, 
they add, by too-stringent rules. But there is 
no evidence to support the view that rules such 
as are proposed would hamstring an investiga- 
tion. On the contrary, the evidence produced 
under such rules would have greater probative 
and substantial value for legislative purposes 
than much that is adduced today. 

These are the two major objections, which, 
it is felt, will be made. Both can be met with 
sufficient proof to establish that Congress and 
the country have everything to gain and 
nothing to lose by the adoption of uniform rules 
at the earliest practicable time. Every metro- 
politan newspaper carries daily proof of the 
pressing need. All that is needed is for Congress 
to act. 
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BOOK REVIEWS 


Equality by Statute—Legal Controls over 
Group Discrimination, by Morroe Berger. 
Columbia University Press. 238 pp. $3.25. 


Reviewed by Maynarp I. WISHNER 











“You can’t legislate goodness!” This oft heard 
slogan is not merely the cynical battle cry of 
anti-F. E. P. C. pressure groups. It exists as a 
doubt voiced by many who are genuinely 
troubled and who would feel a lot better if 
they thought you could somehow promote 
“love” through law. It is not a new question 
recently arrived on the American scene to 
plague judges, legislators, lawyers, social sci- 
entists, and just plain .. . people. “Legislation 
is powerless to eradicate racial instincts” de- 
clared a 7-1 Supreme Court majority in 1896. 
Plessy v. Ferguson, 163 U. S. 537. 

Dr. Berger reexamines the best available 
evidence and has given us a concise handbook 
of carefully set forth historical and scientific 
data and evaluation which, together, constitute 
a forceful support of legal action as a dynamic 
tool in the anti-discrimination movement. 

Reemphasizing the basic distinction between 
prejudice as thought and feeling, essentially a 
private matter, and overt behavior which 
properly becomes a focus of community con- 
cern, the author presses his inquiry to the 
conclusion that has been inherent in the legis- 
lative activity of pro civil rights groups in 
recent years. We are shown how, with but few 
exceptions, almost all the encouraging and 
often dramatic advances in the protection and 
expansion of minority rights achieved since 
1930 have resulted from governmental policy 
and action. Law, through statute opinion and 
administrative action, has joined forces with 
“education” and has indeed, during recent 
years, pointed the way for the latter. 

A chapter on the Supreme Court, 1868-1937, 
recites the role of the Court in narrowing the 
gains it was thought had been achieved by 
post-Civil War amendment and statute. A 
similar review of the period 1937-1950, drawn 
in terms of crucial civil rights decisions, de- 
scribes a court expressing the same concern 
for personal rights that had, in the previous 
period, been principally reserved for the pro- 
tection of property rights. 

Perhaps of greatest interest in this short 
volume is an impartial review of the activities 
of the New York State Commission Against 
Discrimination. “How Does F. E. P. C. Really 
Work?” need no longer be left to supposition 
and dreamy-eyed hopefulness. There now ex- 
ists a 5-year experience under the first state 


law enacted which combined the approaches 
of education, negotiation and persuasion with 
the available though seldom used remedy of 
legal sanctions. Not a panacea and an overnight 
solution to employment discrimination and still 
in many ways carefully feeling its way, it 
nevertheless has emerged as an indispensable 
weapon in the fight for equality, not only as a 
control over behavior, but also as a vital ally 
of other methods of education in attacking the 
basic problem of prejudice itself. 

For the ardent supporters of F. E. P. C. and 
for those who would “like to be... but... .” 
here is a book that has the answers to some of 
the most pressing question of the legislative year. 





MAYNARD I. WISHNER HONORED 


A glowing tribute to the civic accomplish- 
ments of Maynard I. Wishner, member of our 
Board of Managers, was rendered by the Chi- 
cago Industrial Union Council, CIO. Wishner 
was presented with a bronze plaque, inscribed 
as follows: 


CHICAGO INDUSTRIAL UNION COUNCIL, CIO 
Award 
For Outstanding Service to the Community 
to 
MAYNARD I. WISHNER 


Who, at considerable personal sacrifice, stepped in 
at the untimely death of the Director of the Chicago 
Commission on Human Relations, and carried on with 
efficient, effective and understanding leadership for the 
City of Chicago in the field of Human Relations. This 
sacrifice was consistent with his activities over the 
years. It is when individuals serve far beyond the 
call of duty because of a deep emotional and intel- 
lectual understanding of the problems of our com- 
munity that this award is given. 





ARCHIE H. COHEN 


Past President Archie H. Cohen was reap- 
pointed chairman of the Chicago Bar Associ- 
ation Committee on Bankruptcies and Reor- 
ganizations, and . . . at the last B’nai B’rith 
Triennial Convention held at Washington, D. C. 
last month Cohen was renamed to the National 
Commission on Americanization and Civic 
Affairs for a three year term. 





Certainty is the Mother of Repose. 
Therefore the Law aims at Certainty. 
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The Editor will be glad to receive contri- 
butions of articles of modest length, from 
members of The Decalogue Society of Law- 
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“What business did the victim have coming home unexpectedly in the first place?” 


—Courtesy of PARK EAST, The Magazine of New York. 








